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EXCEPTIONS
FEDERAL MARKETING ORDER FOR

CALIFORNIA PISTACHIOS
(CORRECfED)

EXCEPTIONS ON BEHALF OF THE
PROPONENTS COMMITTEE

The Proponent:s ComnUttee representing a cross section of the California Pistachio
industty, its producers and handlet$ ("Proponents"), supports the issuance of the Matketing
Agreement and Order for Pistachios Grown in California as contained in the Reconunended
Decision of the United States Secreury of Agriculture (the "Secretaty") published in the Federal
RegisreJ: August 4.2003, at page 45990 et seq., Vol. 68. No. 149 (7 CPR 983) (the "Proposed
Orclef") .

This brief is intended as the Proponents response to the opportunity provided to file
written exceptions to the Reconunended Decision.

The Recommended Decision reflects the Proposed Order published June 28. 2002 in
the Feden! Registet (V 01. 67, No. 123) the record of the public hearing held July 23-25, 2002, in
Fresno, California. the amendmentS offered by the Proponents at the hearing and advOcated in their
brief dated September 20, 2002, filed in this proceeding and additional changes made in part of the
Recommended Decision. Thc Proponents have certain exceptions that are hereafter explained;
otherwise they support ilie Recommended Decision and the language of the Proposed Order as
published in the August 4, 2003, Federal Register.

This brief will comment only on those provisions of the Proposed Order for which
the ProponentS urge further consideration by the Secretary. The comments will be directed only to
those sections to which exception is taken:

I.
THE DEFINITION OF "ASSESSED WEIGHT" SHOULD MAKE

REFERENCE TO MAXIMUM DEFECTS

§ 983.6 A5sessed weight

Ar.re.r.red weight means pounds of pistachios, wiili the weight computed at 5
percent moisture, reccived for: processing by a handler within each production year:
Provided, That for loose kernels, the actual weight shaD be multiplied by two to
obtain an insheU weight; ot: based on such other demenrn as may bc recommended
by the comm,ittee and approvcd by tne Secretary.
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Proposed change:

Atn~nd § 983.6 "Assessed weight" to read as follows:

Asscssed weIght means pounds of ~ pistachios, free of inr~rnal defec[sa~
defined in ~ 983.39cg)(4) ~nd (5), with the weight computed at 5 percent moisU1re,
recwed for processing by a handler within each production year: Provided, That for
loose kernels, thc ac~aJ weight shall be multiplied by tWo (0 obtain an inshell
weight; or based On such other elem~nts as may bc recommended by me committee
and approved by the Secretary.

Comment:

The definition of "Assessed weight" in § 983.6 of the Proposed Order eliminates the
words "edible inshell" which was used in the June 28, 2002, Proposed Order. While the Proponents
agree with the change, it leaves the definition Wtclear as to what standards are to be used in
detem1.ining "Assessed weight"'. The Proponents recommend that this uncertainty be eliminated by
incorporating into dle definicion a reference to § 983.39(b)(4) and (5).

By referring to § 983.39 in the definition of "asses$ed weight" in § 983.6. me
applicable maximum d~fects allowed by that section are incotpotated into "assessed weight". This
refeJ:ence makes clear that the "assessed weight" is detem1ined after the test for defects is
completed. This will make the defuUtion consistent with me detem1ination of the weight of
pistachios presently used by hand]ers to calculate their payments to producers. Since there is no
addicional requirement that the pistachios also be "edible", it is appropriate to eliminate that word.

In § 983.53, the "assessed weight of pistachios received by the handler" in each year
is u~ed to determine the amount of the pto rata shue of the expenses authorized by the Secretary
for the operation of the Proposed Order. The only time that this weight is deten'nined is when the
pistachio:; are received by the handler, as explained by Bill Phillimore in his testimony at the heating.
As he pointed out, when teceived by the handler at the processing plant, the pistachios must be
hulled within twenty-four hours to prevent staining of the outer shell; then the nuts are weighed and
sampled. He testified "the sampling is used to detemrine quality and payable weight of the nuts
dclivered." (Transcript of Hearing, Day One. J u1y 23, 2002. pages 40-41, Exhibit 8. page 11 and
Attachtnffit 8. See also Exhibit 5.).

The "payable weight'J refen:ed to in the testimony is used as the basis for payn:1ent to
the producers and is the only available way to defenn1ne "assessed weight," After the pistaclUos are
weighed and sampled, they are conuningled with other deliveries.

For purposes of the Ptoposed Otder. it is immaterial wheth~:r the pistachios are
"edible" when they are received fot two reasons. First. under the Proposed Order, ilie aflatoxin
levels apply only when mey are shipped under § 983.38(a).

Second, the defects defined in § 983.39(b)(1), (2) and (3) apply only to inshell
pistachios. If the inshell pistachios e"ceed the ma:)cimum defects allowed they can be shelled and
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then r:e-tcsted as kemels to detennine whether they exceed the maximum defect levels. For this
reason, dIe assessed weighr should be detennined by the "inshell pistachios" using the inshell
maximwn defect levels contained in § 983.39(b)(4) and (5) rather: than a detennination based on
whether: the pistachios are "edible" or not. The proviso language in § 986.6 provides the formula
for converting loose kernels into inshell weight.

With "edible" deleted from the "assessed weight'" def1njtion, it is appropriate to
apply the standards of minimum quality used by the handlers to determine the weight on which the
producers will be paid which is detennined at the rime of delivery. These sunda1:ds are defined in §
983.39(b)(4). "internal (kernel) defects" and § 983.39(b)(5) "Other defects".

For these reasons, it is urged by the Proponents that the definition of "assessed
weight" be modified as shown above.

II.
THE DEFINITION OF "EDIBLE PISTACHIOSt'

SHOULD BE DELETED

§ 983.13 Edible Pistachios

Edible p,st(Jchioi are those that do not exceed the le:flel of defects under
§ 983.38 and § 983.39.

Proposed change:

Delete § 983.13.

Comment:

The Proponents ask that the definition of "edible pistachios» be deleted. The words
"edible pistachios» have been deleted from § 983.6 in the Proposed Order. and are not referred to in
either § 983.38 Or § 983.39. Whether pistachios axe "edible" is not a factor in determining the
minimwn levd5 of aflatoxin in § 983.38 or the minimum quality levds of § 983.39. The definition is
not necessary fot § 983.38 Ot § 983.39 or calculating the assessment rate for § 983.53.

III.

THE WORD "EDIBLE" SHOULD BE DELETED
FROM "LOOSE KERNEL" DEFINTION

Minimum quality levels§ 983.39

§ 983.39(b)(1) LoOlt kern..lr means edible kernels or kernel
portions that are out of the shell and which cannot be considered particles
and dust.
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Proposed change:

§ 983.39 Minimum quality levels

§ 983.39(b)(1) Loose kerneLr means ~ kernels or kernel portions mat arc
out of [he shell and which cannor be considered particles and dust.

COlnInent:

In the Proposed Order, § 983.39(b)(1) uses the word "edible" in relation to
"kernels". J-Iowever) with the other proposed changes described above, the use of this word,
"edible" is no longer neces$ary, it only creates uncertainty. The "loose kernels" will be subject to me
same tolerance for defects as inshell pistachios. The Ptoponents recommend that me word "edible"
be removed from this subsection 983.39(b)(1).

IV.
THE COMMITTEE SHOULD BE REOUIRED TO

RECOMMEND DISTRICT BOIJNDARIES BY SEVEN VOIE~

Without change:

§ 983.11 Districts

(b) With the approval of the Secretary. the boundaries of any disttict may be
changed by fhe committee) to ensure proper represen~cion. The boundaries need not coincide wid!
county lines. In addition, the boundaries in the production area may be adjusted to confotnl to
changes to the boundaries of the districts established for those of the California Pistachio
Commission upon the recommendation of the conunittee and approval of the Secretaty.

Proposed Change:

§ 983.11 Districts

(b) With the approval of the Secretary, the boundaries of any district may be
changed to ensure ~ro~er reFresentation by the conunittee. with the vote of at least seven
concurring members fe eftsttte pfeper fepfese:.~~tieft. The boundaries need not coincide with
county lines. In addition, ilie boundaries in the production atea may be adjusted to confonn 1:0
changes to the boundaries of the disrticts established fOf; those of the California Pistachio
Commission upon d1e recommendation of the committee and approval of the Secretary.
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Comment:

The Proponents had recommended thar a boundary change would requite a ~o-
thirds vote before the committee could ask for the Secretary's approval. (Hearing Record, Exhibit
14 at page 15.) This requitefnent was part of the process by which the industry reached a consensus
Elimination of this requirement could jeopardize the delicate balance of industty support.

As teconunended) ar least seven concurring votes would be required if the
reconunended change is not based on the action of the California Pistachio Commission's change in
the boundaries. In that case, only a simple majority would be required.

The Proponents mge iliat the vote of not. less than seven concurring votes of ilie
Administrative Committee be required for changes in ilie boundaries initiated by the Committee and
mat this policy b<: explained as seven votes rather iliat a two-thUds vote as mentioned in the Heating
Record. 11115 makes the language consistent with similar language in other parts of the Proposed
Ord~r-

V.
COMMITTEE RECOMMENDATIONS FOR

CHANGES IN AFLATOXIN LEVELS SHOULD BE
BY SEVEN VOTES

§ 983.38 Aflatoxin levels

§ 983.38(b) Change in level.

(b) Change in 1M/. The committee may recommend to tJ:Ie
Secretary changes in me aflatoxin level specified in this section. If the
Secretary fU1ds on the basis of such recommendabon or other informacion
that such an adjustment of the aflatoxin level would tend to effect\Jate the
declared policy of the Act, such change shall be made accordingly.

Proposed change:

(b) Change in level B~ a vot~ of at least seven COnCt1rring votes-
the committec may recommend to the Secretary changes in the aflatoxin
level specified in this section. If the Secretary fmds on the ba~is of 6uch
recommendation or other infonnation that such an adjustment of the
aflatoxin level would [end to effcctuate the declared policy of the Act,
such change shall be made accordingly.

Comment:

Subsection § 983.38(b) authorizes the "conunittee to recommend to the Secretary
changes in the aflatoxin level specified in this section." Later in the ordet, § 983.46 authorizes the
Adtninistrative Committee with a vote "of at least seven concurring members" to recommend
changes in the provision contained in § 983.38 through § 983.45 which includes § 9B3.3B(b).
However, § 983.46 requires that the change can be requested by the seven or more members of the
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Administrative Conmrittee only when it "finds that by reason of changed conditions" the provisions
should be modified.

Section 983.38(b) in the Proposed Order does not require eithet a tt1inimum of seven
votes or changed conditions.

The Proponents recommend d1at at least seven members of ilie Administrative
Committee be required to recommend a change in ilie aflatoxin level specified in § 983.38(b) so that
it is consistent with § 983.46 which requires seven votes to recommend changes for §§ 983.38
through 983.45. 1ne t:ecommendation" however, would continue the authority of the
Administrative Committee to make ilie reconunendation without regard to "changed conditions."

VI.
EDITING CHANGES FOR AFLATOXIN TESTING

§ 983.38 Aflatoxin levels

§ 983.38(d)(3) Testing of pistachios

(3) Testing ofpiJ'f(J(hios. Test samples shall be received and logged
by an accredited laboratory and each test sample shall be prepared and analyzed
using High Pressure Uquid Chromatograph (HPLC) and Vicarn Method (Aflatest)
or other methods as recommended by not less th-an ~even members of the
committee and approved by ilie SC!crct'iry. The aflatoxin level shall be calculated
on a kernel weight basis.

Proposed change:

(3) 1"'esJing oj pirtarhioJ', Test samples shall bt: received and logged
by an accredited laboratory and each rest sample shall be prepared and analyzed
using High Pressure Liquid Chromatograph (HPLq. ~ Vicam Method (Aflat~t)
or Od1et' methods as recommended by not less than seven members of the
committee and approved by the Secrct-.ry. The aflatoxin level shall be calculated
on a kernel weight basis.

Comment:

Subsection § 983.38(d)(3) tequires a minor change. Between the words High
Pressure Liquid Chromatograph (HPLC) and Viacom Method (Aflatest) the "and" should be deleted
and teplaced with a coma. Thc:se are tWo separate rests and should not be run together to appear as
though it is one test or mat both are requited.

§ 983.38(d)(4) Certification of lots negative as to aflatoxin.

(4) Cerlifie-altotJ of 1o1.r "negaltiJI" as 10 aflatoxin- Lots will be
certified as "negative" on me aflatoxin inspection cenificate if Test Sample #1
has an aflatoxin lev~l at or below 5 ppb. If the aflatoxin level of Test Sample
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#1 is above 25 ppb, ilic lot f:ills and the accreditcd laboratory shall fill out a
failed lot noci£cacion report as specified in § 983.40. If !:he aflato.,r,in level of
Test Samplt! #1 is above 5 ppb and below 25 ppb, the accredited laboratory
may at thc handler's discretion analyze Test Sample #2 and the test results of
Test Samples #1 and #2 will be averaged Alternatively, the handler may elt:ct
to withdraw the lot from testing, rework the lot, and re-submit it for testing
after re-working. If me handler direct5 the laboratory co proceed with the
analysis of Test Sample #2, a lot will be certified as negative to aflatoxin and
the laboratory shall issue an aflatoxin inspeccion certifiate if the averaged result5
ofT~st Samples #1 and Test Sample #2 is at or bdow 10 ppb. If the averaged
aflatoxin levd of thc Test Samples #1 and #2 is at or above 20 ppb, the lor fails
and the accredited labot'atory shall fill out a failed lot notification report as
specified in § 983.40. If the averaged aflatoxin level of Test Samples #1 and
#2 is above 10 ppb and bdow 20 ppb, the accr~dited laboratory may, at the
handler's discrecion, analyz~ Test Sample #3 and the results of Test Sample$
#1, #2 and #3 will be averaged Altemacively, the handler may elect to
withdraw the lot from testing, re-work the lot, and fe-submit it for testing
after re-working. If the handler directs the laboratory to proceed wiili the
analysis of Test Sample #3, a lot will be certitiedas negati~e to aflatoxin and
the laboratory shall issue an aflatoxin inspection certificate if the averaged
results of Test Sarnple& #1, #2 and #3 is at or below 15 ppb. If the avt:raged
aflatoxin results of Test Samples #1, #2 and #3 is above 15 ppb, the lot fails
and the accredited laboratory shall fill out a failed lot notification report as
specified in § 983.40. The accrcditation labot2tory shall send a copy of the
failed lot notification report to the comminee and to the failed lot's Owner
within 10 working days of any failure dcscribed in this section. If the lot is
certified as negative as described in this section, me aflatoxin inspeccion
certificate shall certify the lot using a certification form identifying each lor by
weight, grade and date. The certification expires for the lot or remainder of
the lor after 12 months.

Proposed change:

(4) Ctrli.ftcation of /ol.r "negative" at 10 oflaloxill. Lots will be
certified as "nogntive" on me aflatoxin inspection certificate if Test Sample #1
has ~n aflatox.in lc:vd at or below 5 ppb. If me aflatoxin level oETest Sample
#1 is above 25 ppb, the lot fails and the accredited laboratory shall fill out a
failed lot notification report as specified in § 983.40. If the aflatoxin level of
Test Sample #1 is abov~ 5 ppb and below 25 ppb, me accredited laboratory
may at the handler's discretion analy-.t.t Tcst Sample #2 and the test results of
Test Samples #1 and #2 will be averaged. Alt~rnacively. the handler may elect
to withdraw the lot from resting, rework the lot, and re-submit it for testing
after re-working. If the handler directs the laboratory to proceed with ilie
analysis of Test Sample #2. a lot will be certified as negative to afla.toxin and
the laboratory ~ha1J issue an af1ato~n inspection certificate if ilie averaged results
of Test Samples #1 and Test Sampl~ #2 is at or below 10 ppb. If th~ averaged
aflatoxin level of the Test Samples #1 and #2 is at or above 20 ppb, the lot fails
and the accredited laboratory shan fill out a failed lot notification report as
specified in § 983.40. If the averaged aflatoxin level of Test Samples #1 and
#2 is above 10 ppb and below 20 ppb, the accredited laboratory may, at me
handler's discretion, analyze Test Sample #3 and the results of Test Sampl~s
#1, #2 and #3 will bc averaged. Altemativdy, the handler may elect to
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